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QUESTIONS PRESENTED 

I. The Friends of Newtonian challenge Mainstay Resources, Inc’s use of 

fracking technologies to extract oil deposits in New Tejas; do these private 

activities constitute “final agency action” under the Administrative 

Procedure Act for purposes of ripeness? 

II. Did the Fourteenth Circuit properly affirm the District Court’s 

determination that the Department of Defense’s mineral rights lease with 

Mainstay Resources, Inc. does not constitute a partnership with Mainstay 

Resources, Inc. sufficient to federalize the private fracking activity and 

require an Environmental Impact Statement, as the Department of 

Defense is not funding, participating in, or controlling the fracking?  

  



iii 

 

TABLE OF CONTENTS 

QUESTIONS PRESENTED .......................................................................................... ii 

TABLE OF CONTENTS  .............................................................................................. iii 

TABLE OF AUTHORITIES .......................................................................................... v 

STATEMENT OF JURISDICTION .............................................................................. 1 

INTRODUCTION .......................................................................................................... 1  

STANDARD OF REVIEW ............................................................................................. 2 

OPINIONS AND JUDGMENTS BELOW .................................................................... 2 

STATUTORY PROVISIONS INVOLVED .................................................................... 3 

STATEMENT OF THE CASE ....................................................................................... 3 

SUMMARY OF THE ARGUMENT .............................................................................. 7 

ARGUMENT .................................................................................................................. 9 

I. BECAUSE THE ACTION CHALLENGED BY THE FRIENDS OF 

NEWTONIAN PERTAINS SOLELY TO MRI’S FRACKING ACTIVITIES, 

THERE EXISTS NO “FINAL AGENCY ACTION” UPON WHICH 

RIPENESS COULD BE FOUND; THUS, THE ACTION MUST BE 

DISMISSED…………………………………………………………………………….9 

A. Neither The Commission’s Issuance Of Its Record Of Decision, Nor The 

DoD’s Sale Of Fort Watt, Constitutes Final Agency Action For 

Purposes Of FON’s Challenge To MRI’s Fracking Activities………….11 

1. The Fourteenth Circuit improperly established ripeness on the 
basis of agency actions not at issue in the present 
case……………………………………………………………………...11 

2. The agency actions deemed “final” by the Fourteenth Circuit 
cannot serve as the basis for ripeness, as they can no longer be 
challenged under the APA’s statute of limitations………………12 

3. The Commission’s actions and recommendations regarding the 
sale of Fort Watt are not reviewable under the APA, as they 
were made pursuant to the Defense Base Closure and 
Realignment Act of 1990…………………………………………….13 



iv 

 

B. The Actions FON Actually Challenges Do Not Constitute “Final 

Agency Action”……………………………………………………………...…15  

1. DoD’s decision to lease the mineral rights to MRI and maintain 
the right to receive royalties cannot serve as the “final agency 
action” underlying this suit…………………………………………15 

2. MRI’s fracking activities cannot be fairly construed as action on 
behalf of the DoD, and thus it cannot be considered “final agency 
action” for purposes of ripeness…………………………………….16 

II. THE FOURTEENTH CIRCUIT PROPERLY AFFIRMED THE DENIAL OF 

THE PRELIMINARY INJUNCTION BECAUSE THE DOD’S MINERAL 

INTEREST LEASE TO MRI DOES NOT ESTABLISH A PARTNERSHIP 

SUFFICIENT TO FEDERALIZE MRI’S FRACKING ACTIVITY; THUS, THE 

FRACKING IS PRIVATE ACTION NOT SUBJECT TO NEPA………………18 

A. A Partnership Sufficient To Federalize Private Action Under NEPA 

Requires Substantial Federal Funding Of, Participation In, Or Control 

Over, The Private Action…………………………………………………….20  

1. The Fourteenth Circuit properly found that the DOD’s only 
Major Federal Action in this case was the sale of Fort Watt for 
which an Environmental Impact Statement was properly 
prepared………………………………………………………………..23 
  

B. MRI’s Fracking Activity Is Not Federalized Because The DoD Is Not 

Funding The Fracking……………………………………………………….24 

C. MRI’s Fracking Activity Is Not Federalized Because The DoD Is Not 

Participating In And Does Not Have The Authority To Control The 

Fracking………………………………………………………………………..26 
 

CONCLUSION ............................................................................................................. 30 

  



v 

 

TABLE OF AUTHORITIES 

 

Page(s) 

UNITED STATES SUPREME COURT CASES 

 
Abbott Labs. v. Gardner,  

 387 U.S. 136 (1967)………………………………………………………………...………9 
 
Balt. Gas & Elec. Co. v. Natural Res. Def. Council, Inc.,  
 462 U.S. 87 (1983)……………………………………………………………………18, 21 
 
Bennett v. Spear,  

 520 U.S. 154 (1997)…………………………………………………………………..10, 11 
 
Cannon v. Univ. of Chi.,  
 441 U.S. 677 (1979)……………………………………………………………………….10 
 
Dalton v. Specter,  

 511 U.S. 462 (1994)…………………………………………………………….…8, 14, 15 
 
Lujan v. Nat’l Wildlife Fed’n,  

 497 U.S. 871 (1990)………………………………………………………….10, 11, 12, 16 
 
Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak,  

 132 S. Ct. 2199 (2012)……………………………………………………….………12, 15 
 
Nat’l Park Hospitality Ass’n v. Dep’t of Interior,  

 538 U.S. 803 (2003)………………………………………………………………………...9 
 
Ohio Forestry Ass’n, Inc. v. Sierra Club,  

 523 U.S. 726 (1998)………………………………………………………………………...9 

 

Dep’t of Transp. v. Pub. Citizen,  

 541 U.S. 752 (2004)……………………………………………………………...18, 19, 24 
 
Renne v. Geary,  

 501 U.S. 312 (1991)……………………………………………………………………….10 
 
Reno v. Catholic Soc. Servs., Inc.,  
 509 U.S. 43 (1993)………………………………………………………………………….9 

 

Robertson v. Methow Valley Citizens Council,  
 490 U.S. 332 (1989)……………………………………………………………………….18 



vi 

 

UNITED STATES COURTS OF APPEALS CASES 

 

Arlington Coal. on Transp. v. Volpe, 

 458 F.2d 1323 (4th Cir. 1972)…………………………………………………………..25 

 

Atlanta Coal. on Transp. Crisis, Inc. v. Atlanta Reg’l Comm’n,  

 599 F.2d 1333 (5th Cir. 1979)…………………………………………………………..19 

 

Defenders of Wildlife v. Andrus,  

 627 F.2d 1238 (D.C. Cir. 1980)………………………………………………………….29 

 

Fund for Animals, Inc. v. Lujan,  

 962 F.2d 1391 (9th Cir. 1992)…………………………………………………………..22 

 

Goos v. ICC,  

 911 F.2d 1283 (8th Cir. 1990)…………………………………………………………..22 

 

Jersey Heights Neighborhood Ass’n v. Glendening,  

 174 F.3d 180 (4th Cir. 1999)…………………………………………………………….13 

 

Ka Makani ’O Kohala Ohana Inc. v. Water Supply,  

 295 F.3d 955 (9th Cir. 2002)……………………………………………………20, 21, 26 

 

Karst Envtl. Educ. & Prot., Inc. v. EPA,  

 475 F.3d 1291 (D.C. Cir. 2007)………………………………………………...17, 22, 23 

 

Lee v. Thornburgh,  

 877 F.2d 1053 (D.C. Cir. 1989)………………………………………………………….27 

 

Md. Conservation Council, Inc. v. Gilchrist, 

 808 F.2d 1039 (4th. Cir. 1986)………………………………………………………….26 

 

Mayaguezanos por la Salud y el Ambiente v. United States,  

 198 F.3d 297 (1st Cir. 1999)……………………………………………………22, 27, 29 

 

Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv.,  

 422 F.3d 782 (9th Cir. 2005)……………………………………………………………...2 

 

 



vii 

 

Proetta v. Dent,  

 484 F.2d 1146 (2d Cir. 1973)…………………………………………………...25, 26, 27 

 

Ross v. Fed. Highway Admin.,  

 162 F.3d 1046 (10th Cir. 1998)…………………………………………………………22 

 

Scarborough Citizens Protecting Res. v. U.S. Fish & Wildlife Serv.,  

 674 F.3d 97 (1st Cir. 2012)………………………………………………………….17, 20 

 

Sierra Club v. Slater,  

 120 F.3d 623 (6th Cir. 1997)……………..…………………………………………12, 13 

 

Sinclair Oil Corp. v. Cnty. of Santa Barbara,  

 96 F.3d 401 (9th Cir. 1996)……................................................................................2 

 
Sugarloaf Citizens Ass’n v. Fed. Energy Regulatory Comm’n,  
 959 F.2d 508 (4th Cir. 1992)..………………………………………………….22, 27, 28 

 

Vill. of Los Ranchos de Albuquerque v. Barnhart,  
 906 F. 2d 1477 (10th Cir. 1990)………………………………………………………...21 

 

UNITED STATES DISTRICT COURTS CASES 

 

Ctr. for Biological Diversity v. U.S. Dep’t of Hous. and Urban Dev.,  

 541 F. Supp. 2d 1091 (D. Ariz. 2008)…………………………………………………..20 

 

NAACP v. Wilmington Med. Ctr., Inc.,  

 436 F. Supp. 1194 (D. Del. 1977)……………………………………………………….20 

  



viii 

 

STATUTES 

 

5 U.S.C § 702…………………………………………………………………………..….10, 11 

5 U.S.C. § 704……………………………………………………………………….…3, 10, 13 

28 U.S.C. § 1254(1)………………………………………………………………………….....1 

28 U.S.C. § 2401(a)…………………………………………………………………………...12 

42 U.S.C. § 4321……………………………………………………………………………....18 

42 U.S.C. § 4332(C)……………………………………………………………………3, 18, 19 

REGULATIONS 

40 C.F.R. § 1500.6(C)…………………………………………………………………………19 

40 C.F.R. § 1508.18………………………………………………………………………19, 20



1 

 

STATEMENT OF JURISDICTION 

The Fourteenth Circuit entered judgment in this case on October 15, 2013.  

(R. at 3.)  Upon granting Friends of Newtonian’s petition for writ of certiorari, this 

Court properly has jurisdiction to review this case under 28 U.S.C. § 1254(1). 

INTRODUCTION 

This case stems from a public interest group’s attempt to extend the 

mandates of the National Environmental Protection Act (“NEPA”) beyond its 

intended bounds in order to regulate private activity.  The Friends of Newtonian 

(“FON”), an environmental public interest group, sought a preliminary injunction 

that would disallow a private oil company, Mainstay Resources, Inc. (“MRI”), from 

utilizing fracking technology to obtain the vast oil deposits lying beneath its private 

property.  Why?  According to the Friends of Newtonian, MRI’s fracking activities 

constitute “major federal action significantly affecting the human environment,” 

requiring the issuance of an Environmental Impact Statement (“EIS”) pursuant to 

NEPA. 

 As the lower courts’ decisions indicate, FON’s burden of establishing why 

MRI’s private activities should be subject to NEPA—a federal statute applicable 

only to federal agencies and their actions—has proven too difficult for FON to 

overcome.  Despite FON’s assertion that the Department of Defense’s (“DoD’s”) 

lease of mineral rights to MRI, by which the DoD retained royalty rights, should be 

considered “major federal action,” both the district court and the Fourteenth Circuit 

found that this lease and the rights it created were insufficient to establish a 
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“partnership” between MRI and the DoD which would federalize MRI’s private 

activities.  Thus, both courts determined that the issuance of a preliminary 

injunction against MRI would be improper because MRI’s use of fracking cannot be 

construed as “major federal action” for purposes of NEPA compliance.  This Court 

should find the same.         

 STANDARD OF REVIEW 

I. A court’s ripeness determination is reviewed de novo.  Sinclair Oil Corp. v. 

Cnty. Of Santa Barbara, 96 F.3d 401, 405 (9th Cir. 1996). 

II. Review of a district court’s denial of a preliminary injunction is limited and 

very deferential.  Nat’l Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 422 

F.3d 782, 793 (9th Cir. 2005).  The district court will not be reversed unless it 

abused its discretion or based its decision on an erroneous legal standard or 

clearly erroneous finding of fact.  Id.  

OPINIONS AND JUDGMENTS BELOW 

The October 15, 2013 memorandum and order of the United States Court of 

Appeals for the Fourteenth Circuit affirming the United States District Court for 

the Western District of New Tejas’s denial of FON’s motion for a preliminary 

injunction is included in the Record at page 3. 
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STATUTORY PROVISIONS INVOLVED 

Section 704 of the Administrative Procedure Act provides: 

Agency action made reviewable by statute and final 

agency action for which there is no other adequate remedy 

in a court are subject to judicial review. A preliminary, 

procedural, or intermediate agency action or ruling not 

directly reviewable is subject to review on the review of 

the final agency action.  

 

5 U.S.C. § 704. 

 

Section 4332 of the National Environmental Protection Act provides: 

 

[A]ll agencies of the Federal Government shall— 

(C) include in every recommendation or report on 

proposals for legislation and other major Federal 

actions significantly affecting the quality of the human 

environment, a detailed statement by the responsible 

official on— 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot 

be avoided should the proposal be implemented, 

(iii) alternatives to the proposed action,  

(iv) the relationship between local short-term uses 

of man's environment and the maintenance and 

enhancement of long-term productivity, and 

(v) any irreversible and irretrievable commitments 

of resources which would be involved in the 

proposed action should it be implemented. 

 

42 U.S.C. § 4332(C). 

 

STATEMENT OF THE CASE 

A. The DoD Considers Selling Fort Watt And Prepares An EIS For The Sale.  

In 2001, the DoD considered closing Fort Watt, a military base in New Tejas, 

under the Defense Base Realignment and Closure Act of 1990.  (R. at 4.)  Based on 

the DoD’s recommendation, the Defense Base Closure and Realignment 
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Commission (“Commission”) conducted a thorough review of the viability of Fort 

Watt.  (Id.)  In the review, the Commission considered Fort Watt’s potential military 

value as well as the human, economic, and environmental impact closing the base 

would have on the surrounding community, threatened or endangered species in the 

area, and air and water quality.  (Id.)  It also conducted an independent analysis of 

Fort Watts and obtained public input regarding the potential closing.  (Id.)  The 

Commission decided Fort Watts was no longer a useful military base.  (Id.)  It found 

that by 2001, all missions and critical personnel had been relocated to other 

facilities and that maintaining Fort Watts was prohibitively expensive.  (R. at 4–5.)  

The Commission concluded Fort Watt should be closed and the land sold.  (R. at 5.) 

 The Commission also completed an EIS pursuant to NEPA, which requires a 

federal agency to consider the potential environmental impact of its actions.  (Id.)  It 

held a public review period but received little public input other than concerns that 

closing the base would have a negative effect on the local economy.  (Id.)  The EIS 

fully described how the environment and area surrounding Fort Watt would be 

impacted by its closing.  (R. at 6.)  The EIS analyzed the positive and negative 

environmental effects that might stem from selling the property to private entities.  

(Id.)   

Specifically, the EIS addressed in detail the potential effects of oil and gas 

development on the Fort Watt property.  (Id.)  It also described the impact of the 

lucrative future option of hydraulic fracturing, or “fracking.”  (R. at 6.)  The draft 

EIS included a definition of fracking and noted that although fracking was not 
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economically feasible at the time, it could become an option depending on future 

technological advances.  (R. at 6.)  After reviewing the public comments, the 

Commission prepared a final EIS and issued a Record of Decision to the President 

and Congress.  (R. at 6–7.)  It recommended that Fort Watt be decommissioned and 

the land sold.  (R. at 8.) 

B. The DoD Sells Fort Watt And Executes A Mineral Rights Lease With MRI.  

MRI is an independent oil and natural gas exploration and production 

company.  (R. at 7.)  In 2000, MRI was leasing approximately 50 acres of land in 

south New Tejas and expressed interest in expanding operations in New Tejas.  (Id.)  

Robert Dohan, the governor of New Tejas, lobbied for MRI to increase its presence 

in New Tejas for personal reasons and to provide new jobs and business to stimulate 

the local economy.  (Id.)  

During 2003, the DoD sold all 2,200 acres of Fort Watt.  (R. at 8.)  MRI 

bought surface rights to 750 acres.  (Id.)  On June 1, 2003, the DoD entered into a 

lease for the mineral rights of those 750 acres.  (Id.)  The lease allowed MRI to lease 

the mineral rights for as long as production continued in paying quantities, with a 

minimum of twenty years.  (Id.)  The lease gave the DoD a monthly royalty of one-

fourth of gross proceeds of oil and natural gas on those 750 acres as well as annual 

delay rental payments until royalties began.  (R. at 9.)  Finally, it gave the DoD 

limited inspection rights, to ensure operations comply with the lease, and limited 

veto privileges regarding sales deemed to be a threat to national security.  (Id.)  

MRI then began construction on two drilling sites: Watt 1 and Watt 2.  (R. at 10.)  
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With DoD’s blessing, MRI reconfigured Watt 1 and Watt 2 for fracking in 2010.  

(Id.)  Relevant portions of the lease are excerpted below:  

Royalties. As royalty, Lessee covenants and agrees to pay monthly to 

Lessor one-quarter (1/4) of the gross proceeds received by Lessee from 

the sale of all oil, gas, condensate, and/or liquid hydrocarbons produced 

and saved by Lessee from the Leased Premises whether sold to an 

affiliate of Lessee or in an arms-length transaction to an unaffiliated 

third party. 

*** 

(d) Due Dates of Royalty. All royalties that may become due hereunder 

shall commence to be paid on the well(s) completed on the Leased 

Premises within sixty (60) days after the first day of the month 

following the month during which any well commences production. 

Thereafter, all royalties shall be paid to Lessor on or before the last 

day of the month following the month of production. 

(e) Duty to Market. Lessee shall place oil and gas produced from the 

Leased Premises in marketable condition and shall market same as 

agent for Lessor, at no cost to Lessor. 

*** 

(g) Veto Powers. Lessor retains the right to veto the sale of any oil or 

gas produced from the Leased Premises to any unaffiliated third party 

should such sale be deemed a threat to the national security of the 

United States of America. Lessee shall provide the identity of any 

unaffiliated third party to Lessor in writing not less than thirty (30) 

days prior to any contemplated sale. In the event Lessor chooses to 

exercise its veto rights, Lessor must provide to Lessee in writing no 

later than twenty (20) days after being notified of the identity of the 

unaffiliated third party an explanation of Lessor’s decision that 

includes a detailed description of the national security concern forming 

the basis for Lessor’s decision. 

*** 

11. Inspection. At least once each quarter, Lessor may inspect all 

operations and facilities at the Leased Premises with the Lessee to 

determine compliance with the provisions of the Lease in connection 

with Lessee’s operations at, and production from, the Leased Premises. 

*** 

14. Compliance with Laws. Lessee shall comply with all applicable 

federal, state, and local laws and regulations, including without 

limitation, those governing land use, conservation, pollution control, 

endangered or threatened species preservation, and irrigation. 

Moreover, Lessee covenants to comply with all applicable federal and 

state laws and regulations regarding safety, protection of the Leased 
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Premises, protection of property, protection of wildlife (including, 

without limitation, endangered species), and protection of human life 

and health. 

 

(R. at 9.) 

 

C. FON Files Suit Seeking A Preliminary Injunction Halting MRI’s Fracking 

Until The DoD Prepares A New EIS. 

   

Before drilling began, FON filed this lawsuit.  (R. at 10–11.)  FON is an 

environmental protection group that endorsed Pedro Tierramante, Jr. in his 

successful bid for governor of Newtonian.  (R. at 11.)  Tierramante helped found 

FON, which lists him as a director emeritus.  (R. at 11.)  Soon after Tierramante 

took office, FON sued for declaratory and injunctive relief under NEPA and the 

Administrative Procedure Act to enjoin MRI and the DoD from fracking at Watt I 

and Watt 2.  (R. at 11.)  The district court denied FON’s motion for a preliminary 

injunction, and the Fourteenth Circuit affirmed.  (R. at 12, 18.) 

 

SUMMARY OF THE ARGUMENT 

I. A plaintiff bringing suit under the Administrative Procedure Act (“APA”) 

must establish “ripeness” by showing that the action in question is also a 

“final agency action.”  In finding this case to be ripe, the Fourteenth Circuit 

erroneously determined that the Commission’s Record of Decision, as well as 

the subsequent sale of Fort Watt, constituted “final agency actions” despite 

the fact that they are not in question in the present suit.  And even if FON 

argues otherwise, claims relating to such actions are barred by the APA’s six-

year statute of limitations as well as this Court’s ruling in Dalton, which 
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clearly expresses that decisions made pursuant to the Defense Base Closure 

and Realignment Act of 1990—the act that allowed for the closure and sale of 

Fort Watt—are not reviewable under the APA.  Furthermore, because the 

DoD’s lease of mineral rights to MRI occurred outside of the APA’s statute of 

limitations, it cannot, by itself, establish ripeness.  Thus, the only action 

remaining is that which is actually challenged by FON—MRI’s use of 

fracking at Watt 1 and Watt 2.  However, because the DoD neither funds, 

controls, nor participates in MRI’s fracking activities, the fracking is not a 

“final agency action.”  Because no “final agency action” underlies FON’s 

claims, ripeness cannot be established, and this Court’s review under the 

APA is improper. 

II. FON seeks an injunction halting MRI’s fracking activity at Watt 1 and Watt 

2 until the DoD prepares an EIS exploring the possible environmental 

consequences of such activity.  However, an EIS is only required by NEPA 

when a federal agency takes “major federal action.”  MRI’s choice to use 

fracking technology is purely private activity, and the DoD’s mineral lease to 

MRI did not create a partnership sufficient to federalize the fracking because 

the DoD is not funding, controlling, or participating in the fracking.  

Therefore, even if ripeness is found, there is no “major federal action” to 

implicate NEPA procedural requirements; thus, an EIS is not necessary, and 

the preliminary injunction was properly denied.   
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ARGUMENT 

 

I. BECAUSE THE ACTION CHALLENGED BY THE FRIENDS OF 

NEWTONIAN PERTAINS SOLELY TO MRI’S FRACKING ACTIVITIES, 

THERE EXISTS NO “FINAL AGENCY ACTION” UPON WHICH 

RIPENESS COULD BE FOUND; THUS, THE ACTION MUST BE 

DISMISSED. 

 

For a claim to be justiciable in federal court, the party invoking federal 

jurisdiction must establish that the alleged claim is “ripe” for adjudication.  Reno v. 

Catholic Soc. Servs., Inc., 509 U.S. 43, 57 (1993).  “The ripeness requirement is 

designed ‘to prevent the courts, through avoidance of premature adjudication, from 

entangling themselves in abstract disagreements over administrative policies, and 

also to protect the agencies from judicial interference until an administrative 

decision has been formalized and its effects felt in a concrete way’” by the party 

bringing suit.  Ohio Forestry Ass’n, Inc. v. Sierra Club, 523 U.S. 726, 733 (1998) 

(quoting Abbott Labs. v. Gardner, 387 U.S. 136, 148–49 (1967)).   

“[T]he question of whether a controversy is ‘ripe’ for judicial resolution has a 

‘twofold aspect, requiring [courts] to evaluate both the fitness of the issues for 

judicial decision and the hardship to the parties of withholding court 

consideration.’”  Nat’l Park Hospitality Ass’n v. Dep’t of Interior, 538 U.S. 803, 814 

(2003) (quoting Abbott Labs., 387 U.S. at 148–49).  Both the fitness of the issues for 

judicial decision and the hardship to the parties absent judicial review are 

evaluated through “the exercise of judgment, rather than the application of a black-

letter rule.”  Id.  The party bringing suit in federal court bears the burden of proving 

ripeness.  Renne v. Geary, 501 U.S. 312, 316 (1991). 
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For purposes of determining the fitness of the issues for judicial decision, the 

mere fact that a “federal statute has been violated and some person harmed does 

not automatically give rise to a private cause of action in favor of that person.”  

Cannon v. Univ. of Chi., 441 U.S. 677, 688 (1979).  When the party bringing suit 

seeks to enforce the terms of a federal statute against a federal agency, federal 

jurisdiction can be established either through a private cause of action explicitly 

created by the statute or under the APA, which affords judicial review to “[a] person 

suffering legal wrong because of agency action, or adversely affected or aggrieved 

within the meaning of a relevant statute.”  5 U.S.C § 702.   

Thus, to bring suit under the APA, a litigant must satisfy two separate 

requirements.  Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 882 (1990).  First, the 

litigant “must identify some ‘agency action’ that affects him in the specified fashion; 

it is judicial review ‘thereof’ to which he is entitled.”  Id.  However, when judicial 

review is sought pursuant to a statute that does not specifically authorize a private 

cause of action, the “agency action” identified and challenged must be “final agency 

action for which there is no other adequate remedy in court.”  Id.; 5 U.S.C. § 704 

(emphasis added).  To be a “final agency action” under the APA, an action “must 

mark the consummation of the agency’s decision making process” and “be one by 

which rights or obligations have been determined.”  Bennett v. Spear, 520 U.S. 154, 

177–78 (1997).  Second, the challenging party must show that he “suffered legal 

wrong” or was “adversely affected or aggrieved” by the final agency action in 

question.  Lujan, 497 U.S. at 883 (quoting 5 U.S.C. § 702). 
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Because NEPA does not specifically authorize a private cause of action by its 

provisions, a party seeking to enforce the terms of NEPA against a federal agency 

must do so under the APA.  Lujan, 497 U.S. at 882.  Thus, an individual seeking to 

enforce the terms of NEPA against a federal agency must show that he is adversely 

affected or aggrieved by the agency action he seeks to challenge under NEPA, and 

that “the agency action in question [is] final agency action.”  Id. at 882–83 

(emphasis added).  Thus, the action by which the challenging party is adversely 

affected or aggrieved must be the same action that constitutes final agency action. 

A. Neither The Commission’s Issuance Of Its Record Of Decision, Nor The Dod’s 

Sale Of Fort Watt, Constitutes Final Agency Action For Purposes Of FON’s 

Challenge To MRI’s Fracking Activities. 

 

1. The Fourteenth Circuit improperly established ripeness on the basis of 
agency actions not at issue in the present case. 

 

Lujan clearly states the intuitive notion that the action the party bringing 

suit wishes to challenge must be the same action that constitutes a “final agency 

action” for purposes of ripeness.  Id.  In most cases, this common-sense requirement 

is easily satisfied because the action challenged was directly and exclusively 

committed by a federal agency; here, however, the link between the challenged 

action and that action’s characterization as a “final agency action” is broken.  This 

is simply because the action challenged—MRI’s decision to employ “fracking” as the 

means by which it would obtain the oil from the property it owned—is not  

connected to any agency action, let alone a final one.  

In its opinion, the Fourteenth Circuit asserted, “The Commission completed a 

Record of Decision and recommended that the President and Congress approve the 
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sale of Fort Watt.  The DoD subsequently sold the property with full approval from 

the federal government.  Both of these are definitively ‘final’ actions under the APA 

subject to review.”  (R. at 14.)  However, in the instant case, FON has not raised any 

disputes regarding the adequacy of the Record of Decision or the subsequent sale of 

the property.  Thus, these actions are not “in question” under Lujan and cannot 

serve as the basis for ripeness. 

2. The agency actions deemed “final” by the Fourteenth Circuit cannot serve 
as the basis for ripeness, as they can no longer be challenged under the 
APA’s statute of limitations. 

 

Not only are these actions not “in question” under Lujan, they cannot be in 

question because claims stemming from these actions are barred by the APA’s 

statute of limitations.  While the APA does not specifically express by its terms a 

six-year statute of limitations, courts have determined “that a complaint under the 

APA for review of an agency action is a ‘civil action’ [against the United States] 

within the meaning of [28 U.S.C. § 2401(a)] . . . [and] that the six-year statute of 

limitations in section 2401(a), therefore, applies to the APA.”  Sierra Club v. Slater, 

120 F.3d 623, 631 (6th Cir. 1997) (citing 28 U.S.C. § 2401(a)); see also Match-E-Be-

Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199, 2217 

(2012) (Sotomayor, J., dissenting) (acknowledging “APA’s ordinary 6-year statute of 

limitations”).   

“Under the APA, a right of action accrues at the time of ‘final agency action.’”  

Slater, 120 F. 3d at 631 (quoting 5 U.S.C. § 704); see also Jersey Heights 

Neighborhood Ass’n v. Glendening, 174 F.3d 180, 187 (4th Cir. 1999).  Thus, in the 
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instant case, NEPA claims brought under the APA attacking or challenging the 

agency actions characterized as “final” by the Fourteenth Circuit—assuming for 

purposes of argument that such characterization was correct—would be barred by 

the statute of limitations unless brought within six-years of each respective agency 

action—namely, the Commission’s completion of a Record of Decision and 

recommendation that the President and Congress approve the sale of Fort Watt, 

and it subsequent sale of Fort Watt.  (R. at 14.)  However, because those agency 

actions occurred prior to November 2002, claims relating to those actions must have 

been filed by November 2008.  The instant action was not filed until January of 

2011.  (R. at 9.)  Thus, even if the agency actions identified by the Fourteenth 

Circuit were being challenged, which they are not, those actions cannot serve as the 

“final agency actions” upon which this suit’s ripeness can be based, as those agency 

actions are statutorily barred from being challenged here. 

3. The Commission’s actions and recommendations regarding the sale of 
Fort Watt are not reviewable under the APA, as they were made pursuant 
to the Defense Base Closure and Realignment Act of 1990. 

 

Even if this Court determines that FON’s claims can be construed as putting 

the Commission’s Record of Decision or the sale of Fort Watt at issue and that the 

APA’s statute of limitations does not apply, ripeness cannot be established on the 

basis of those actions because they were made pursuant to the Defense Base 

Closure and Realignment Act of 1990.  In Dalton v. Specter, 511 U.S. 462, 469–71 

(1994), the Supreme Court was faced with the question of whether the 

Commission’s decision to close the Philadelphia Naval Shipyard was reviewable 
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under the APA.  In concluding that it was not, the Court noted that the 

Commission’s issuance of its final report regarding the closure of the base “carr[ied] 

no direct consequences” because it operated “more like a tentative recommendation 

than a final and binding determination.”  Id. at 469.  Indeed, the Court determined 

that the President’s action, not the Commission’s, constitutes the “final action” with 

regard to the closure of military bases.  Id. at 470.  Because the “actions of the 

president . . . are not reviewable under the APA because . . . the President is not an 

‘agency,’” the Court “h[e]ld that the decisions made pursuant to the [Defense Base 

Closure and Realignment Act of 1990] are not reviewable under the APA.”  Id.   

Dalton controls here.  Like the closure of the Philadelphia Naval Shipyard, 

the sale of Fort Watt constituted final action on behalf of the President, not on 

behalf of the Commission or the DoD.  Also, the Commission’s issuance of the 

Report of Decision in the instant case must be treated as the Commission’s report in 

Dalton—namely, it must be treated “more like a tentative recommendation than a 

final and binding determination.”  Id. at 469.  Moreover, because the decision to sell 

Fort Watt, as well as the sale itself, was made pursuant to the Defense Base 

Closure and Realignment Act of 1990, those actions cannot be reviewed under the 

APA and therefore cannot establish ripeness in this case.  Id. at 470. 
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B. The Actions FON Actually Challenges Do Not Constitute “Final Agency 

Action”  

 

FON brought suit in January 2011, seeking to enjoin any “fracking at Watt 1 

and Watt 2.”  (R. at 11–12.)  In essence, FON alleged that the fracking activities 

“could irreparably damage the New Tejas River if the chemicals used in the fracking 

operations were to infiltrate the river.”  (R. at 11.)  Additionally, FON alleged that 

the lease entered into by the DoD regarding MRI’s interest in the mineral rights, by 

which the DoD retained the right to collect royalties, constituted “major federal 

action” under NEPA, requiring the DoD to conduct an EIS in addition to the one 

conducted and approved less than one year prior to the execution of the lease.1  (R. 

at 5, 8.) 

1. DoD’s decision to lease the mineral rights to MRI and maintain the right 
to receive royalties cannot serve as the “final agency action” underlying 
this suit. 

 

The lease between the DoD and MRI, giving MRI a 20-year interest in the 

mineral rights of the property it had previously purchased from the DoD, subject to 

DoD’s right to collect royalties, was executed—and thus finalized—on June 1, 2003.  

(R. at 8.)  Thus, any private party wishing to invoke NEPA to challenge the DoD’s 

decision to enter into the lease without conducting a new EIS must have done so 

within the APA’s six-year statute of limitations.  See Patchak, 132 S. Ct. at 2217.  

This suit was filed in January 2011, nearly eight years after the execution of the 

lease.  (R. at 11.)  Thus, FON is barred from attacking the DoD’s decision to refrain 

                                                           
1
 The Record indicates that the EIS relating to the proposed sale of Fort Watt was conducted in the 

months prior to its approval in November 2002. (R. at 5.)  The lease between the DoD and MRI was 

executed on June 1, 2003.  (R. at 8). 
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from conducting a supplemental EIS upon entering into the lease with MRI.  Upon 

such, the lease itself cannot be the “agency action in question” under Lujan, and 

thus, cannot serve as the “final agency action” for purposes of establishing this 

case’s ripeness.  

Furthermore, the EIS conducted by the DoD regarding the proposed sale of 

Fort Watt addressed the environmental concerns posed by entering into a lease 

with MRI, a company whose existence is dedicated to oil and natural gas 

exploration and production.  (R. at 6–7.)  The EIS specifically “addressed in detail 

the potential impacts of conventional oil and gas development” and it also discussed 

the potential use of fracking in the future.  (R. at 6).  This EIS was issued to the 

public for comment and was approved in November 2002.  (R. at 6–7.)  If the EIS 

underlying the Record of Decision issued at the end of 2002 was inadequate in any 

way, it seems likely that FON would have brought suit challenging either the sale 

of Fort Watt to MRI or the subsequent leasing of the mineral rights to MRI.  

However, FON did not.  The agency actions that have gone unchallenged for the 

past eight years—well beyond the six-year statute of limitations—cannot now serve 

as the “final agency actions” for purposes of ripeness. 

2. MRI’s fracking activities cannot be fairly construed as action on behalf of 
the DoD, and thus it cannot be considered “final agency action” for 
purposes of ripeness. 

 

The action that FON actually challenges is the use of fracking technology at 

Watt 1 and Watt 2.  Thus, for this case to be ripe under the APA, fracking at Watt 1 

and Watt 2 must constitute a final agency action.  It clearly does not.  The decision 
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to employ fracking as the means to extract the oil and natural gas deposits at both 

sites was made entirely by MRI, a private entity, with no input or influence from 

the DoD.  As FON will undoubtedly assert, a partnership between a private party 

and a federal agency—characterized by extensive federal involvement in the form of 

funding, participation, or control—can transform private action into action 

attributable to the federal government and thus subject to NEPA compliance.  See 

Scarborough Citizens Protecting Res. v. U.S. Fish & Wildlife Serv., 674 F.3d 97, 103 

(1st Cir. 2012).  Such an assertion, though true, does not establish ripeness in this 

case because, in the NEPA context, the “final agency action” required by the APA 

must also be a “major federal action” under NEPA.  See Karst Envtl. Educ. & Prot., 

Inc. v. EPA, 475 F.3d 1291, 1295–96 (D.C. Cir. 2007).  As the remaining sections 

make clear, the DoD’s lease of the mineral rights to MRI, subject to royalty 

payments, falls far below the standard necessary to transform MRI’s private action 

into major federal action subject to NEPA compliance.  Thus, no final agency action 

exists to properly establish the ripeness of this case, and FON’s claims should be 

dismissed.  
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II. THE FOURTEENTH CIRCUIT PROPERLY AFFIRMED THE DENIAL OF 

THE PRELIMINARY INJUNCTION BECAUSE THE DOD’S MINERAL 

INTEREST LEASE TO MRI DOES NOT ESTABLISH A PARTNERSHIP 

SUFFICIENT TO FEDERALIZE MRI’S FRACKING ACTIVITY; THUS, THE 

FRACKING IS PRIVATE ACTION NOT SUBJECT TO NEPA.  

 

NEPA requires federal agencies to analyze the environmental impact of their 

proposals and actions by preparing an EIS.  Dep't of Transp. v. Pub. Citizen, 541 

U.S. 752, 752 (2004).  NEPA institutes a “national policy [to] encourage productive 

and enjoyable harmony between man and his environment,” and was intended to 

mitigate environmental damage and to promote “the understanding of the ecological 

systems and natural resources important to” the United States.  42 U.S.C. § 4321; 

Pub. Citizen, 541 U.S. at 756.  NEPA does not mandate that federal actors achieve 

particular results in order to accomplish these goals; it imposes only procedural 

requirements on federal agencies with a particular focus on requiring agencies to 

analyze the environmental impact of their proposals and actions.  Pub. Citizen, 541 

U.S. at 756–57 (citing Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 

350 (1989)).   

NEPA aims to ensure that federal decision makers will be informed of and 

consider environmental concerns before taking major action.  Balt. Gas & Elec. Co. 

v. Natural Res. Def. Council, Inc., 462 U.S. 87, 97–98 (1983).  NEPA’s main 

requirement is that federal agencies undertaking “major [f]ederal actions 

significantly affecting the quality of the human environment” prepare a detailed 

statement on the potential environmental impacts of the action and any 

alternatives to the proposed agency action.  42 U.S.C. § 4332(C); Pub. Citizen, 541 
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U.S. at 757.  Section 102(2)(C) of NEPA provides in pertinent part that federal 

agencies shall: 

include in every recommendation or report on proposals for legislation 

and other major Federal actions significantly affecting the quality of 

the human environment, a detailed statement by the responsible 

official on— 

(i) the environmental impact of the proposed action, 

(ii) any adverse environmental effects which cannot be avoided should 

the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of man's 

environment and the maintenance and enhancement of long-term 

productivity, and 

(v) any irreversible and irretrievable commitments of resources which 

would be involved in the proposed action should it be implemented. 

 

42 U.S.C. § 4332(C).  This report is called an EIS. 

   

NEPA is not intended to apply to state, local, or private actions.  Atlanta 

Coal. on Transp. Crisis, Inc. v. Atlanta Reg'l Comm'n, 599 F.2d 1333, 1344 (5th Cir. 

1979).  Only major federal actions implicate NEPA, and an EIS is required only 

when a federal agency undertakes a major action satisfying this threshold.  Id.   

The Council on Environmental Quality regulations defines “major federal 

action” to include only actions with effects that may be major and that are 

potentially subject to federal control and responsibility.  40 C.F.R. § 1508.18 (2003); 

Pub. Citizen, 541 U.S. at 763–64.  To constitute a federal action under NEPA, an 

action must be characterized by “sufficient federal control and responsibility, in 

contrast to cases were such federal control and responsibility are not present.”  40 

C.F.R. § 1500.6(C).  
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A. A Partnership Sufficient To Federalize Private Action Under NEPA Requires 

Substantial Federal Funding Of, Participation In, Or Control Over, The 

Private Action.  

 

When a state or private party’s activities are challenged under NEPA, courts 

have held that private activity may constitute federal action—the private action will 

be “federalized”—if a federal agency is so extensively involved in the private project 

through funding, participation, or control that the federal agency is in a partnership 

with a state or private actor.  Scarborough Citizens, 674 F.3d at 103.  Such 

partnerships may exist in certain circumstances where the federal government 

funds a joint or state initiative, where federal and state components of a project are 

interdependent, or where federal approval is necessary for the project to occur.  Id.; 

40 C.F.R. § 1508.18.  

However, it was not NEPA’s goal to have environmental impact statements 

prepared for a project merely because there was some federal presence.  NAACP v. 

Wilmington Med. Ctr., Inc., 436 F. Supp. 1194, 1202 (D. Del. 1977), aff'd sub nom. 

NAACP v. Med. Ctr., Inc., 584 F.2d 619 (3d Cir. 1978).  In order for private action to 

be federalized and trigger NEPA requirements, the federal agency must possess 

actual decision-making power over non-federal activity.  Ctr. for Biological Diversity 

v. U.S. Dep’t of Hous. & Urban Dev., 541 F. Supp. 2d 1091, 1098 (D. Ariz. 2008), 

aff’d, 359 F. App’x. 781 (9th Cir. 2009) (citing Ka Makani 'O Kohala Ohana Inc. v. 

Water Supply, 295 F.3d 955, 960–61 (9th Cir. 2002)). 

In articulating the NEPA requirement of actual federal control over private 

activity, the court in Ka Makani noted that “[t]he purpose of NEPA is to bring 
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environmental considerations to the attention of federal decision-makers.”  295 F.3d 

at 960 (emphasis in original).  This necessarily presupposes that the federal agency 

actually has the ability to make decisions with regard to the private activity at 

issue.  Id. (citing Vill. of Los Ranchos de Albuquerque v. Barnhart, 906 F. 2d 1477, 

1482 (10th Cir. 1990)); Wilmington Med. Ctr., 436 F. Supp. at 1202 (“Where the 

federal official has no decision to make which can be affected by environmental 

considerations, the principal goal of NEPA is hardly advanced by the preparation of 

an environmental impact statement.”).  

Similarly, the Court in Public Citizen noted that NEPA’s purpose is to 

require federal agencies to pause before committing resources to a project and 

consider the environmental impacts of the course of action.  541 U.S. at 756–57.  

Accordingly, the requisite major federal action can also occur through an agency’s 

decision to commit federal resources to a private project.  

The implicit principle in the language of NEPA is that the federal 

government is environmentally responsible if, and only if, it has the discretion to 

act.  The purpose of an EIS is to inform federal decisions of the environmental 

consequences of proposed action.  Balt. Gas, 462 U.S. at 97–98.  Requiring an EIS to 

be prepared when no federal actor has the discretion to make a decision as to the 

challenged activity is futile.  There is no federal decision to inform.  Such an 

interpretation of NEPA would make the threshold § 102(2)(C) requirement 

meaningless and impute its provisions to unlimited private actors Congress did not 

intend to regulate. 
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Therefore, a partnership sufficient to federalize non-federal activity can only 

occur where the federal government makes a decision to substantially fund a project 

or where a federal agency has the power to control the action affecting the 

environment.  Although there is no uniform test circuit courts employ to assess the 

existence of major federal action, this general approach has been adopted by the 

First, Fourth, Eighth, Ninth, Tenth, and D.C. Circuit.  See, e.g., Mayaguezanos por 

la Salud y el Ambiente v. United States, 198 F.3d 297, 302–03 (1st Cir. 1999) (“[W]e 

look to whether federal approval is the prerequisite to the action taken by the 

private actors and whether the federal agency possesses some form of authority over 

the outcome.”); Sugarloaf Citizens Ass'n v. Fed. Energy Regulatory Comm'n, 959 

F.2d 508, 513–14 (4th Cir. 1992) (holding that “a non-federal project is considered a 

federal action if it cannot begin or continue without prior approval by a federal 

agency and the agency possesses authority to exercise discretion over the outcome”) 

(internal quotation marks and citations omitted); Goos v. ICC, 911 F.2d 1283, 1295 

(8th Cir. 1990) (holding that major federal action exists only when a federal agency 

has legal or factual control over private activity); Fund for Animals, Inc. v. Lujan, 

962 F.2d 1391, 1398 (9th Cir. 1992) (finding no major federal action where the 

federal government had not funded the state program nor entered into a joint 

venture with the state through the provision of goods or services); Ross v. Fed. 

Highway Admin., 162 F.3d 1046, 1051 (10th Cir. 1998) (finding that there is a major 

federal action only when “the federal government has actual power to control the 

project”); Karst Envtl. Educ. & Prot., Inc. v. EPA, 475 F.3d 1291, 1296–97 (D.C. Cir. 
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2007) (finding no major federal action where federal agencies had discretion over 

“only a negligible portion of the entire project” as opposed to a federal agency having 

“discretion over a substantial part” of the state program where there would be 

federal action) (emphasis in original).   

1. The Fourteenth Circuit properly found that the DOD’s only Major Federal 
Action in this case was the sale of Fort Watt for which an Environmental 
Impact Statement was properly prepared.  

 

Petitioner is seeking an injunction to prevent MRI from utilizing fracking 

technology at Watt 1 and Watt 2 until the DoD prepares an EIS detailing the effect 

fracking would have on the New Tejas River.  (R. at 11.)  MRI, not the DoD, is 

conducting the challenged activity—fracking.  (R. at 10.)  The only involvement the 

DoD has in MRI’s drilling is accepting royalty payments per the mineral rights 

lease.  (R. at 12.)   

The DoD undertook major federal action when it made the decision to close 

and sell Fort Watt under the Defense Base Realignment and Closure Act and lease 

the retained mineral interests to MRI.  (R. at 3, 5.)  As a part of the decision 

process, the DoD properly prepared an EIS in accordance with NEPA.  (R. at 5.)  

This EIS informed the DoD of the environmental impacts of the sale and allowed 

the DoD to fully consider environmental concerns.  (Id.)   

Notably, the EIS issued prior to the sale of Fort Watt included oil recovery 

and extraction via fracking as a potential future use of the land.  (R. at 6.)  Thus, 

when the major federal action—the sale—did occur, the environmental effects of 

fracking were contemplated in the DoD’s informed decision to execute the sale and 
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lease to MRI as it did.  NEPA’s purpose to ensure federal decisions are informed as 

to environmental considerations has already been fulfilled by this EIS.  Also 

important is that when this EIS was issued, the few public concerns expressed did 

not relate to fracking or drilling, but instead regarded the negative effect closing 

Fort Watt would have on the local economy.  (R. at 5.)  However, as the Fourteenth 

Circuit noted, MRI’s activity will only help to alleviate that economic concern.  (R. 

at 17.)    

MRI’s subsequent actions on the quadrant of Fort Watt that it purchased are 

private actions not subject to NEPA procedural requirements unless the DoD is in 

partnership with MRI sufficient to federalize the activity.  For the reasons below, 

the Fourteenth Circuit properly found that there is no partnership and the DoD has 

not made any major federal action.  (R. at 17.)   

B. MRI’s Fracking Activity is not Federalized Because The DoD Is Not Funding 

The Fracking. 

 

Private activity may be federalized if it is substantially funded by a federal 

agency.  Pub. Citizen, 541 U.S. at 756–57.   As the Fourteenth Circuit noted, in the 

present case, the DoD has not provided any funding or committed any resources to 

any of MRI’s activity.  (R. at 8–9, 17.)  Instead, the DoD is receiving payments from 

MRI pursuant to the mineral interest lease.  (R. at 8–9.)  Petitioner has failed to cite 

any case where a federal agency receiving funds has been held to constitute major 

federal action.  

Moreover, such an interpretation of NEPA is inconsistent with the statute’s 

purpose to ensure that federal actors pause and consider environmental concerns 
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before committing federal resources to a given action.  Pub. Citizen, 541 U.S. at 

756–57.  The DoD is not providing funds or resources to MRI’s fracking activity, so 

there is no opportunity for the DoD to “pause.” 

Two of the cases Petitioner relied upon in the proceedings below are easily 

distinguishable from the case at bar on this point.  In Arlington Coalition on 

Transportation v. Volpe, the Fourth Circuit held that an injunction halting highway 

construction until an EIS was prepared was proper because ninety percent of the 

funding for the highway was federal as a part of the Federal Interstate System and 

according to the procedure set out by the Federal-Aid Highway Act.  458 F.2d 1323, 

1328, 1334 (4th Cir. 1972).  As neither party challenged the funding’s 

characterization as major federal action, the only issue in Arlington Coalition was 

the retroactive application of NEPA.  Id. at 1330.  Thus, Petitioner’s reliance on this 

case is misguided, not only because NEPA’s retroactivity is not at issue here, but 

because the federal agency’s ninety-percent funding of the state project in Arlington 

Coalition is in no way factually similar to the instant case where the DoD has 

provided zero funding to MRI’s fracking activity.   

A more applicable case Petitioner cited is Proetta v. Dent, 484 F.2d 1146 (2d 

Cir. 1973).  In Proetta, the Second Circuit held that the approval of a federal loan by 

the Economic Development Administration (“EDA”) to a paper company to finance 

the construction of a factory was major federal action.  Id. at 1148.  However, the 

court refused to grant an injunction halting the state of New York from conducting 

condemnations and evictions in preparation for the factory construction.  Id.  
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Because the EDA was not financing the state and had no control to stop the state 

from proceeding, the court found that there was no partnership between the EDA 

and the state.  Id.  Therefore, NEPA was not applicable to New York’s activity, and 

no EIS was required.  Id.  Here, the DoD is not financing MRI, and the lease does 

not provide the DoD any power to stop MRI from fracking.  (R. at 8–9.)  Thus, MRI’s 

position is analogous to that of New York in Proetta, and there is no partnership 

with the DoD.  

C. MRI’s Fracking Activity Is Not Federalized Because The DoD Is Not 

Participating In And Does Not Have The Authority To Control The Fracking. 

 

In another case Petitioner relied upon, Maryland Conservation Council, Inc. 

v. Gilchrist, the Fourth Circuit concluded that the construction of a state highway 

constituted major federal action because it would necessarily cross a park 

established with a grant of substantial federal funds.  808 F.2d 1039, 1042 (4th. Cir. 

1986).  The court reasoned that the highway would convert federally funded park 

land to use other than public outdoor recreation, so the Secretary of the Interior 

would have to approve the construction.  Id.  The highway construction was major 

federal action because federal approval was necessary for the construction to occur.  

Id.  The court stated that to find federal action, a federal actor must have authority 

to exercise discretion over the outcome.  Id. The Maryland Conservation Council 

holding is consistent with the purpose of NEPA to ensure that federal actors 

consider the environment when making decisions.  Ka Makani, 295 F.3d at 960.  

The Secretary of the Interior would have to make the decision of whether to approve 

the highway construction or not.  Md. Conservation Council , 808 F.2d at 1042. 
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Such decision-making power is not present in this case.  The terms of the 

mineral lease do not provide the DoD with any power to approve fracking or to stop 

MRI from using fracking technology.  (R. at 9.)  Although MRI reconfigured Watt 1 

and Watt 2 for fracking with the DoD’s “blessing,” (R. at 10), “mere approval by the 

federal government of action by a private party where that approval is not required 

for the private party to go forward” will not constitute major federal action under 

NEPA.  Mayaguezanos, 198 F.3d at 301–02.  The DoD’s approval was not a 

prerequisite to MRI reconfiguring Watt 1 and Watt 2 for fracking or for beginning to 

drill.  (R. at 10.)  Preparing an EIS would be futile because there is no federal 

decision to inform.2  

Petitioner also relied on Sugarloaf Citizens to support its argument that the 

DoD is in partnership with MRI.  (R. at 16.)  However, in Sugarloaf Citizens, the 

Fourth Circuit held that a federal agency issuing a certification for an incinerator to 

the state waste disposal authority did not constitute major federal action.  959 F.2d 

at 515.  The federal agency had no discretion to deny the certification—which was a 

ministerial act—based on environmental concerns; therefore, granting the 

certification did not constitute federal action.  Id. at 513.  The court explained that 

NEPA “by its terms, has a narrow reach and is triggered only if a federal agency 

has the authority to license a project or approve expenditures for it.”  Id. at 515 

(quoting Lee v. Thornburgh, 877 F.2d 1053, 1055 (D.C. Cir. 1989)). 

                                                           
2
 The influence of State actors over MRI’s activity is also illustrative of the lack of federal 

control.  MRI received its drilling permits due to the company’s positive relationship with New 

Tejas’ governor, Robert Dohan, a state official.  (R. at 10.)   
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Likewise, the DoD does not have any authority over the type of drilling 

technology MRI chooses to use.  (R. at 9.)  Thus, like the federal agency in Sugarloaf 

Citizens, which had no discretion to deny certification to the state, the DoD has no 

discretion to either approve or deny MRI’s activities based on environmental 

concerns.  Therefore, there is no partnership and MRI’s use of fracking technology 

cannot be imputed to the DoD.   

 Petitioner argued in district court that the mineral rights lease created a “de 

facto” partnership between the DoD and MRI.  (R. at 16.)  The dissenting opinion in 

the Circuit proceedings below seemingly echoed this de facto theory by arguing that 

the DoD has the power to control to whom MRI may sell output and the right to 

oversee the operations.  (R. at 19–20.)  The dissent argues that if the DoD 

disapproved of every potential buyer the project would come to a stop, and this is 

sufficient to constitute DoD control of the project.  (Id.)   

 This argument is factually and legally flawed.  First, the terms of the lease 

provide the DoD the limited right to inspect MRI’s operations and facilities, but only 

to ensure they are in compliance with the lease terms.  (R. at 9.)  The lease does not 

give the DoD any authority to control the technology MRI uses when drilling.  (Id.)  

Moreover, it does not give the DoD any discretion to direct MRI’s action based on 

environmental, or any other, concerns.  Determining compliance with the lease is a 

ministerial act and does not provide the discretionary authority necessary to 

constitute federal action.  See Sugarloaf Citizens, 959 F.2d at 515.  
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 Additionally, the DoD’s veto power to prevent the sale of oil or gas to certain 

buyers is limited.  (R. at 9.)  The DoD can only exercise this power as to unaffiliated 

third parties if the sale would threaten national security.  (Id.)  The DoD does not 

have the power to stop sales to affiliated parties, so the contention that all buyers 

could be disapproved, leaving MRI with no option but to stop production, is 

incorrect.  (Id.)  Moreover, the lease does not permit the DoD to employ its veto 

power based on any consideration, environmental or otherwise, other than that 

related to national security threats.  (Id.)  This is not the discretionary authority 

necessary to bring the fracking within the bounds of NEPA.   

 Petitioners may assert that whether the DoD actually vetoes potential 

buyers, the mere ability to do so is sufficient to constitute major federal action 

because the DoD’s failure to exercise the veto would constitute approval of the 

activity.  This argument cannot stand because, as the court in Mayaguezanos made 

clear, government inaction that is not otherwise subject to review does not 

constitute major federal action under NEPA.  198 F.3d at 301; see also Defenders of 

Wildlife v. Andrus, 627 F.2d 1238, 1244 (D.C. Cir. 1980) (holding that there is not 

federal action under NEPA when a federal agency has done nothing more than fail 

to prevent a private party’s action from occurring, and federal approval of another 

party’s action does not make such action federal action unless the federal actor 

takes some overt act in furtherance of that party’s project).  Therefore, refraining 

from vetoing buyers cannot be held to constitute DoD approval or action.   

Moreover, because the ability to either veto or refrain from doing so can only be 
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exercised on the basis of national security, there is no discretion as to 

environmental concerns and thus, NEPA does not apply. 

 The DoD is not funding the drilling project and does not have discretionary 

authority to control MRI’s choice to use fracking technology at Watt 1 and Watt 2.  

Therefore, the mineral rights lease does not establish a partnership between the 

DoD and MRI sufficient to federalize MRI’s private actions.  There is no major 

federal action to implicate NEPA procedural requirements; thus, a new EIS is not 

necessary, and the preliminary injunction was properly denied.   

CONCLUSION 

 For the foregoing reasons, Respondent asks this Court to find the following:  

1. No “final agency action” exists to establish ripeness. 

2. The DoD’s lease of mineral rights to MRI, subject to royalties and veto 

power limited to national security concerns, does not constitute “major 

federal action” under NEPA.  

Respectfully Submitted, 
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